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FORMER JEOPARDY. 



The constitutions of a majority of the American states contain 
the provision that "No person shall for the same offense be twice 
put in jeopardy of life or limb." To define the limits and applica- 
tion of this well-nigh universal constitutional guarantee of individ- 
ual liberty is the object of this paper. 

The provision contains two elements: (1) Former jeopardy; 
(2) Autrefois acquit, or convict. The plea of "former jeopardy" 
is frequently confused and said to be identical with the plea of "for- 
mer acquittal" or "former conviction." That this is not a fact is 
evident upon a proper conception of the nature of these two pleas. 
Autrefois acquit, or convict, alleges a verdict and a judgment 
thereon. Neither a verdict nor a judgment is a necessary con- 
stituent element of jeopardy, unless, indeed, it be said that there 
is a judgment by operation of law. The essential element of jeop- 
ardy is not a verdict, but the putting of the defendant in a position 
where he is liable to a verdict of conviction. It is not that he has 
once been found innocent or guilty, but that he has once been in 
danger of a verdict, and that by some mistake of law, this verdict 
was prevented from being arrived at. In the case of Ex Parte 
Lange, 1 Justice Miller, delivering the opinion of the court, said : 
"The common law not only prohibited a second punishment for the 
same offense, but it went further, and forbade a second trial for the 
same offense, whether the accused had suffered punishment or not, 
and whether in the former trial he had been convicted or acquitted." 
In the case of Com. v. Fitzpatrick, 2 the court, after speaking of the 
plea of former conviction or acquittal, declared : "But the plea of 
former jeopardy stands on narrower, more technical, and less sub- 
stantial grounds. It alleges only that there might have been a 
conviction or acquittal if the judge trying the case had not made a 
mistake of law, which prevented a verdict." 

With this distinction in mind, it is now necessary to enquire 
under what circumstances this legal jeopardy takes place. It is 
not material to determine when this jeopardy attaches, or how long 
it continues, except in so far as it is requisite to ascertain that it 

1 18 Wall. 163. 2 121 Pa. 109, 1 L. R. A. 451. 



1904.] FORMER JEOPARDY. 411 

was ever present at all. Once present, even for an instant, its 
sufficiency is established. What shall be the criterion to guide us? 
What are the boundaries within which there is jeopardy, and with- 
out which there is no jeopardy? These questions are difficult of 
solution, and but little help is given either by text-writers, or by 
the adjudications of the courts. The cases are mainly confined to 
the facts at issue, and the text-books to an enumeration of these 
facts and cases. No general rule applicable as a test has been given 
which has not been so cumbered with exceptions as to render the 
rule useless and unreliable. Yet nothing within the whole domain 
of the criminal law is of more importance. 

THE PLEA OP FORMER JEOPARDY. 

"Jeopardy" has been defined as "the peril in which a defendant 
is put when he is regularly charged with crime before a tribunal 
properly organized and competent to try him." In Black's Law Dic- 
tionary it is defined as "the danger of conviction and punishment 
which the defendant in a criminal action incurs when a valid in- 
dictment has been found against him, and a petit jury has been 
impanelled and sworn to try the case and give a verdict." With 
these definitions as a basis let us look at a few of the leading 
cases. 

Ward v. State. 3 — Ward was indicted for embezzlement. He de- 
murred to the indictment. The demurrer was sustained as to one 
count and overruled as to the others. A jury was impanelled and 
sworn, and at the close of the day, the trial not being concluded, 
the jury was allowed by the court, with the consent of the parties, 
to separate over night. On the second morning of the trial, one of 
the jurors was absent on account of the sickness of a member of 
his family, and the court then, for the first time, discovering that 
the prisoner had not been arraigned, and had not entered a plea to 
the indictment, upon the motion of the prosecuting attorney, dis- 
charged the jury. The defendant then moved the court for his 
discharge on the ground that he had been in jeopardy. The motion 
was sustained, and upon appeal the decision of the lower court was 
affirmed. 

Gruber v. State. 4, — Gruber was indicted for grand larceny, and, 
upon being arraigned, pleaded "not guilty." A jury was thereupon 

J 48 Ark. 36, 3 Am. St. Rep. 213. * 8 W. Va. 699. 
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impanelled and sworn. Some question arising at this juncture as 
to the sanity of the accused at the time of the commission of the 
offense, by order of the court, one of the jurors was withdrawn and 
the remainder of the jury discharged. A jury was then impanelled 
to enquire as to the defendant's sanity at the time of the commis- 
sion of the offence. The jury returned a verdict that the prisoner 
was sane at the time of the commission of the crime. Subsequent- 
ly, when the case was called, the prisoner pleaded former jeopardy, 
the lower court overruling the plea. But upon appeal the case was 
reversed, and the defendant ordered to be discharged on the ground 
that he had been once in jeopardy, the court, per Maxwell, J., say- 
ing : "Because of the discharge of the first jury contrary to law, it 
seems to me that the accused could not be tried before another jury, 
but was entitled to his discharge." The error consisted in the dis- 
charge of the first jury, as that was the proper one to pass upon 
the question of sanity or insanity at the time of the commission of 
the crime, and not one impanelled for that particular purpose. 

Nolan v. State. 5 — Upon the trial of an indictment for murder a 
verdict of guilty was received, and the jury discharged in the ab- 
sence of the prisoner, who was confined in jail. The verdict was, 
for such irregularity, set aside on the defendant's motion, and the 
prisoner was again arraigned for trial upon the same indictment. 
It was held that the accused had once been in jeopardy and could 
not be tried again for the same offense. 

Ex Parte Ulrich. 6 — The accused was on trial for a felony. He 
had pleaded "not guilty," and evidence had been introduced by the 
state. At this stage of the proceedings, the judge adjourned the 
case to take up the trial of another, set for that day, and on the 
adjournment day, on the ground that he was unwell, discharged the 
jury without the defendant's consent. It was held that this dis- 
charge was equivalent to an acquittal. 

Hilands v. Commonwealth"' — A jury was sworn to try an indict- 
ment for murder and, by consent of the prisoner, no evidence hav- 
ing been given, they were permitted to separate over night. The 
next day, the court, after stating that it considered their separation 
unlawful, discharged the jury and ordered a new jury impanelled. 
The prisoner objected and pleaded former jeopardy. It was held 
that the plea should have been sustained. 

» 55 Ga. 521, 21 Am. Rep. 281. « 42 Fed. 587. » 114 Pa. 372, 56 Am. Rep 235. 
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These definitions and cases show the true law of former jeopardy 
to be that, if an accused person is duly arraigned, 8 before a court 
competent to try him, on a valid indictment, with a jury legally con- 
stituted and sworn (i. e. charged with the case), and the court then 
dismisses the jury before judgment 9 through a mistake of law, there 
has been legal jeopardy, and there can be no further prosecution. 
It will thus be seen that there are four requisites: (a) A court of 
competent jurisdiction 10 ; (b) a valid indictment ;" (c) a jury legal- 
ly constituted, impanelled and sworn; 12 (d) the jury discharged or 
verdict set aside through a mistake of law not caused by the de- 
fendant's fraud. If these enumerated requisites are present, the 
plea of former jeopardy should be sustained. 

Some question as to the necessity of a valid indictment has been 
raised by the recent case of Ball v. U. S. 13 The question is not an 
open one in Virginia, as sec. 2893 of the Code provides that if a 
defendant is acquitted upon the merits, such acquittal is a bar to a 
subsequent prosecution notwithstanding any defects in form or 
substance of the indictment ; and sec. 3894 provides that an acquit- 
tal upon an exception to the form or substance of the indictment 
shall not bar a second prosecution. In Ball v. U. S., arising in a 
jurisdiction where no such statute existed, it was held that, if a 
verdict of acquittal is rendered on the merits, there can be no sec- 
ond prosecution, though the indictment was fatally defective, and 
though the judgment which was entered on the verdict was void. 
It is somewhat difficult to see on what grounds this ruling can be 
sustained. The reasoning given in the opinion is that a judgment 
in such cases is voidable and not void, and that it is a valid and 
subsisting judgment until set aside, and as long as there is a void- 
able judgment there can be no further prosecution for the same of- 
fence. This is all true enough, but in the case before the court it 
was expressly decided that the judgment, having been entered on 
Sunday, was void, and hence the decision of the court cannot be 
predicated upon this line of argument. The law on this particular 
point, as sustained by the authorities, is that if objection be made 
by the prosecution at any time before final judgment, and the court 

» Craln v. U. 8., 162 U. 8. 625. 
• State v. Norvell, 2 Yere., 24 Am. Dec. 45*. 

l0 Murphy v. Commonwealth, 23 Gratt. 860; Brown v. State (Ala), 16 Sou. Rep. 929: 
Rucker v. State, 24 Sou. Rep. 811. 
« Rurress v. Com., 27 Gratt. 934. 

"See Dlllworth v. Com., 12 Gratt. 689: Wortham Com., 5 Rand 669. 
■a 163 U. S. 662. 
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quashes the indictment and dismisses the proceeding, then a second 
prosecution is not void. But where the case is allowed to go to 
judgment on an invalid indictment there can be no second prosecu- 
tion while the judgment is unreversed. But the prosecution may 
secure this necessary reversal as well as the defendant. 14 

There are a great many seeming exceptions to the law, as above 
stated, but when critically examined they will be seen to be ap- 
parent, and not real. These apparent exceptions may be divided 
into two classes: (1) Where the dismissal is from necessity, and 
not caused by a mistake of law; (2) where the jury is dismissed or 
verdict set aside at the instance of the accused. 

Necessity. In cases of mistrial, the failure to agree upon a ver- 
dict distinctly negatives the idea of jeopardy. For, as jeopardy is 
the danger of a verdict, and as there can or could not have been 
any verdict, the defendant was never in peril of a verdict, and, not 
being in this danger, he was not in jeopardy. Moreover, in such 
cases there is no mistake of law, the court having done all it could 
to secure a verdict, the failure being attributable to the jury itself 
and not to the ruling of the court on any question of law. 

It is interesting to trace the gradual change in this particular 
from the common law rule. The common law practice was to cart 
the jury around from county to county with a constantly diminish- 
ing supply of food and drink until they did agree. And in all the 
early American cases the reasons for the dismissal of a jury in a 
felony case were required to be of the most pressing character. For 
instance, in the case of Williams v. Commonwealth, 15 the court said : 
"The question presented for the consideration of the court is 
whether the court, in a case of felony, can properly discharge a jury 
who are sworn in the case, merely because they cannot agree. We 
think the court has not, and ought not to have, such power. No 
such practice has ever existed in Virginia, and, so far as the judges 
composing this court are informed, this is the first instance in 
which it has been done or attempted." The modern idea and prac- 
tice is that whenever the judge is convinced that the jury cannot 
agree, he may discharge them at his discretion. 10 But this discre- 
tion must not be abused, or it will amount to an acquittal, 17 nor 
must the discharge take place in the defendant's absence. 18 

i* 1 Bishop's Crim. Law., sec. 1021 and case« cited. " 2 Gratt. 568. 

i«See sec. 4026 Code of Va.; Dye v. Com , 7 Graft. 62; Wright v . Com., 75 Va. 916; 
Jones v. Com., 86 Va. 740: IT. 8. v. Perez, » Wheat 579. 

" People v. Cage, 48 Cal. 323. » Rudder v. State, 29 Tex. 262, 15 S. W. 717. 



1904.] FORMER JEOPARDY. 415 

In the ease of absence of one of the jurymen, or illness of one of 
the members of the jury, of the prisoner, or of the judge of the 
court, the failure to arrive at a verdict results from the operation 
of forces not under the control of the court. 

Waiver. Waiver occurs when the verdict is set aside on the pris- 
oner's motion; or a writ of error is granted ; or judgment arrested; 10 
or a new trial granted on his motion j 20 or the jury dismissed at any 
stage of the proceedings upon his motion, or with his consent. 
There has been jeopardy, but he may waive and does waive this 
defense by his several motions. These causes are not, therefore, ex- 
ceptions to the rule. The statement of the law of former jeopardy 
as heretofore given will be seen to be in direct conflict with the dis- 
senting opinion of Mr. Justice Clifford in Coleman v. Term./ 1 where 
the law is laid down by him in the following terms : "Jeopardy, in 
its constitutional sense, arises when the accused is put on trial be- 
fore a court of competent jurisdiction, upon a sufficient indictment, 
and the prisoner has been legally convicted or acquitted by the ver- 
dict of a jury, as appears by the record thereof, remaining in the 
court where the verdict was returned." Citing Bishop's Crim. 
Proc., sec. 808. If this was ever the position of Mr. Bishop he has 
seen fit to radically change his views in his "New Criminal Pro- 
cedure," sees. 818 et seq. 2 - 

The authorities are not all in harmony on this subject ; but if we 
except the decisions of the courts of Maine, Maryland and New 
York, and those states whose constitutions and statutes contain a 
different formula, the adjudications of the courts are practically 
unanimous in the view that jeopardy attaches before a verdict. 
This could not well be otherwise, for, as was aid by Bleckley, J., 
in Nolan v. State : 23 "Under this view (jeopardy only after the ver- 
dict), the jeopardy arises not out of the trial, but out of the ver- 
dict; as if in a combat intended to be mortal, there was no danger 
of being slain until you were hit." Again, in Commonwealth v. 
Fitzpatrick, 2i the court said: "There may be room to doubt the 
wisdom of this constitutional provision, but there is no room for 

i» Com. v. Hatton, S Gratt 62S. 

» Benton v. Com., 91 Va. 782. 

« 97 U.S. 520. 

B It should be noted, however, that the argument liefore the Supreme Court was 
upon the construction to be given to the Act of Congress of March 3, 1868, to enroll 
and call out the national forces. The opinion of the majority does not discuss former 
jeopardy, eo nomine. 

=■55 Ga. 521, 21 Am. Rep. 281. 

« 121 Pa. 109, 1 L. R. A. 451. 
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discussion as to its effect." Chief Justice Gibson, with his happy 
manner of expression, thus lays down the law and explains the 
justice of the provision : "The accused is in jeopardy the moment 
he is called to stand on his defence; for from that instant every 
movement of the commonwealth is an attack upon his life; and it 
is to serve him in the hour of his utmost need that the law humane- 
ly adds to the joinder of the issue, a prayer for safe deliverance. 
If the accused has been deprived illegally of this means of deliver- 
ance, every dictate of justice demands that he be placed on ground 
as favorable as he could possibly have attained by the most for- 
tunate determination of the chances." 25 

The Plea of Former Conviction or Acquittal. In the considera- 
tion of the plea of former conviction or acquittal three important 
questions are involved: (1) What are the essential elements of 
this plea? (2) Application of the plea when the offence is a crime 
against dual jurisdictions. (3) What is "the same offence?" 

In the absence of statute, the necessary constituents of this plea 
are, previous judgment of acquittal or conviction of the same per- 
son of the same offence, by a court of competent jurisdiction, 28 on a 
valid indictment, 27 in the absence of fraud. 28 These propositions 
are so well settled that no discussion is necessary. 

Dual Jurisdictions. As between the states, and between the 
United States and the states, there is no doubt that, as a proposi- 
tion of law, an act which violates both a national and a state law 
can be punished by both, and that a conviction or acquittal in the 
one is not a bar to a prosecution in the other. 20 The same is true 
as between the states. 30 But as a matter of comity and justice a 
second prosecution is rarely instituted. 

As between the United States and the territories, it has been 
held 31 that the same act may be punished both by the United States 
and by a territory. But it would seem that this decision rests on 
no basis of reason. There cannot be said to be a crime against two 

26 Com. v. Clue, 3 Rawle 488. 

» Day v. Com., 23 Oral t. 915; PuHn v. Llllard, 91 Va. 718. 

"Randallv.Com., 24 Gratt. 644; U. S. v. Jones, 31 Fed. Eep. 725; Kahlheimerv. 
State, 39 Miss., 77 Am. T>ec. 689. 

28 Com. v. Jackson, 2 Va. Cases 501; State v. Simpson. 28 Minn. 66, 41 A m. Rep. 269. 
Bnt see Shedder v. State (I' d.), 28 N. E. 537, affirmed in 29 N. K 36, holding that where 
the prosecution Is conducted by a sworn officer of the State, a verdict of acquittal se- 
eured by the bribery of such officer does not render the verdict void, and that it can- 
not be collMterally attacked 

2» Moore v. 111., 14 How 19; Hendrick v. Com., 5 Leigh 707. 

3" Marshall v. State, 6 Neb. 120, 29 Am. Rep. 383. 

» State v. Norman, 16 Utah 457, 52 Pac. 986! 
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jurisdictions as in the case of states, for the territorial government 
is the creature of the national government, subject to modification, 
and even destruction at the will of Congress. It is not a separate 
and distinct entity as are the states. The territorial government 
and judicial machinery are merely convenient modes of executing 
congressional laws. It would thus seem to be an offence against 
only one jurisdiction, and hence two punishments are illegal. 

As between the states and municipal governments, by the great 
weight of authority, a conviction or acquittal by the municipal gov- 
ernment or by the state has no effect upon a subsequent prosecu- 
tion by the other, and cannot be pleaded in bar of it. 32 But it is 
thought that this broad statement, while true in the main, is sub- 
ject to certain limitations. It so happens that all the cases in 
which this general statement is made are cases in which the offences 
for which the prosecution was brought were merely mala prohibita, 
the punishment for which by the city was rendered necessary by 
the peculiar conditions resulting from the concentration of popula- 
tion in a small area. It is necessary and just that this should be 
so. These penalties inflicted by the city are not punishments in- 
flicted for offences against the peace and dignity of the state at 
large, but are regulations imposed to meet the needs of extraor- 
dinary conditions existing in the city. The one act may, in this 
sense, be said to be two offences, but whenever the reason for the 
exercise of the power ceases, the power itself must cease. The state 
may thus impose a penalty for the violation of any offense against 
the rights of the general public, and' the city may punish in order 
to maintain peace and good order within its limits, but it cannot 
punish for anything more than this, i. e. for an offence against the 
state at large; for to do so would be to violate the constitutional 
provision under discussion, as the municipal government is but an 
arm, or an agent of the state. 33 

As between the civil and military tribunals, the authorities seem 
agreed that conviction or acquittal by the latter is no bar to a trial 
by the local authorities, and vice versa. This seems to be correct on 
principle, as the members of the army and navy are under peculiar 
rules laid down by congress for their government. Strictly speak- 

^Cooley'sCons. Lim. (5 ed.), 242 and cases eited; B'shop's Statutory Crimes, sec. 
24; Knock v. State (Ohio), 41 N. E. 689; Dehaven v. State, 28 N. 62; E. Bueno v. State 
(Fla.),23Sou. 862. __ 

33 Mayor etc. of Mobile v. Allaire, 14 Ala. 400; Greenwood v. St., 6 Baxt. 567, 32 Am. 
Rep. 539. See also 6 Va. Law Reg. X43. 
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ing, this presents the same case as that between the states and na- 
tional government. The offence may be punished under military 
rule for reasons altogether different from those operative under a 
civil jurisdiction. 34 

What is the same offence? The question of former acquittal or 
conviction as a bar to a second prosecution must always depend 
on the substantial identity of the offences charged. The rule as 
generally stated is that whenever the prisoner might have been con- 
victed on the first indictment by the evidence necessary to support 
the second, or where the evidence necessary to support the second 
would have sustained the first, or whenever the proof shows the 
second to be the same transaction as the first, 35 then a second prose- 
cution cannot be maintained. This is subject to the exception that 
when the acquittal takes place because of a technical variance be- 
tween the indictment and proof, it does not bar a subsequent pros- 
ecution. 36 The practice in cases of this nature is to have the jury 
state in their verdict that the defendant is found not guilty because 
of the variance between the allegata and probata. 

Within this broad statement a number of important principles 
are involved. It is well settled, that, where there is a conviction of 
a lower offence upon indictment for a higher, this is an implied 
acquittal of the higher offence ; 37 that an acquittal of a higher bars 
a prosecution for any of the lower degrees of the offence charged; 
so, also, where several offences of the same kind and degree are 
committed by the same act. 38 But the question upon which the 
courts have not as yet arrived at any unanimity of opinion is as to 
the rules that should govern when several offences of a different 
nature and degree are committed by the same act. Eepeated at- 
tempts have been made by courts and text writers to reconcile the 
cases and to state the true underlying principles. Lack of space 
prevents a detailed examination of the numerous cases. It is be- 
lieved that the rules laid down by the Supreme Court of Indiana in 
the case of State v. Elder/ 9 are the nearest approach made to a cor- 
rect statement of the law : (1) "Where the facts constitute but one 
offence, though it may be susceptible of division into parts, as in 

« Coleman v. Tenn., 97 XT. 8. 520. See also In Re Fair, 100 Fed. 147. 

» State v. Smith, 43 Vermont 324. 

38 Code of Va. sec. 3894; A dcock v. Com., 8 Gratt, 861; Burress v Com., 27 Gratt. 934: 
Randall v. Com., 24 Gratt. 644. 

87 See Code of Va. sec. 4040; Benton v. Com., 91 Va. 782. 

^Morrison v State (Tex. ), 43 S. W. 113: Com. v. Fredericks, 155 Mass. 455, 29 N E. 
622; State v. Eeglesht (Iowa), 20 Am. Rep. 612. 

*>65Ind 282! 



1904.] FORMER JEOPARDY. 419 

larceny for stealing several articles of property at the same time 
belonging to the same person, a prosecution for stealing part of the 
articles will be a bar to a subsequent prosecution for stealing any 
other part of the articles stolen by the same act. (2) When the 
acts constitute two or more offences, wherein the lesser offence is 
necessarily involved in the greater, as an assault is involved in an 
assault and battery, and as an assault and battery is involved in an 
assault and battery with intent to commit a felony, and as larceny 
is involved in robbery, and when the facts necessary to convict on a 
second prosecution would necessarily have convicted on the first, 
then the first prosecution will be a bar to the second. (3) But 
where the same facts constitute two or more offences wherein the 
lesser offence is not necessarily involved in the greater and where 
the facts necessary to convict on the second prosecution would not 
necessarily have convicted on the first, the prior prosecution will 
not be a bar to the second, although the offences were both commit- 
ted by the same act." 0. B. Harvey. 
Lexington, Va. 

NOTE. — The position taken by the writer of the foregoing article that 
the constitutional provision, "No man shall be put twice in jeopardy for 
the same offense," contains two elements, seems to be well sustained; but 
in confining the term jeopardy to the first element, it would seem that he 
falls in error. Our courts and the text-books generally use that term to 
include former acquittal and former conviction, and some of them make 
the mistake, as shown by our contributor, of holding the term former 
jeopardy identical with the other two. It would seem more logical to say 
that former jeopardy is the genus, containing three species, former con- 
viction, former acquittal, and a third element, designated in the article 
above as former jeopardy, merely. We will not quibble over terms, how- 
ever, for our contributor makes it perfectly clear that there is such a thing 
as former jeopardy without a previous acquittal or conviction; and his 
own reasoning shows that, in every case of a legal conviction or acquittal, 
there must necessarily have been former jeopardy. 

The following notes, embodying most of the adjudicated points on this 
subject from the cases in Virginia, are appended for the benefit of the 
practitioner : 

The provision in the constitution of the United States that "no person 
shall be subject for the same offence to be twice put in jeopardy of life 
and limb" applies only to United States courts. Previous to the consti- 
tution of 1902, there was in Virginia no constitutional provision on the 
subject; but the common law maxim did exist and went further than the 
aforesaid provision, extending not only to cases involving life and limb, 
but to all criminal cases. Jones' Case, 20 Gratt. 848. The present provi- 
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sion (Cons., 1902, sec. 8) is: No man shall "be put twice in jeopardy for 
the same offence;" and merely makes lex scripta what was already lex non 
scripta (but see Bishop on Crim. Law (7th ed.) sees. 980-982), and should 
be read in connection with the following sections of the Code: Sec. 3893. — 
"A person acquitted by the jury on the facts and merits of a former trial, 
may plead such acquittal in bar on a second prosecution for the same of- 
fence, notwithstanding any defect in the form or substance of the indict- 
ment or accusation on which he was acquitted." See. 3894. — "A person ac- 
quitted of an offence on the ground of a variance between the allegations 
and the indictment or other accusation, or upon an exception to the form 
or substance thereof, may be arraigned again on a new indictment or other 
accusation, and tried and convicted for the same offence, notwithstanding 
such former acquittal." 

The maxim and (at present) constitutional provision, is applied in ref- 
erence to the nature of the offence, and not to designate the quantum of 
punishment; therefore the term of imprisonment for the offence, upon the 
second trial, may exceed that on the first. — Stuart's Case, 28 Gratt. 963 ; 
Marshall's Case, 5 Gratt. 663. But, of course, if the verdict on the first 
trial be set aside and a new trial granted the accused, he shall not be tried 
for any higher offence than that of which he was convicted on the last 
trial. Sec. 4041 of the Code. See, also, note to People v. Bentley, 11 Am. 
St. Rep. 229; and note to Com. v. Arnold, 4 Am. St. Rep. 117, 120. 

If the offence on trial is a necessary element in, and constitutes an es- 
sential part of, another offence, and both are in fact but one transaction, 
a conviction or acquittal of one is a bar to a prosecution for the other. 
Note to People v. Ny Sam Chung, 28 Am. St. Rep. 132; Lambert's Case, 9 
Leigh 606; Kinney's Case, 2 Va. Cas. 139. See, also, note to Roberts v. 
State, 58 Am. Dec. 544. 

Where offences of an equal degree are contained in one count, and a ver- 
dict of guilty of one of the offences has been set aside at the instance of the 
accused, this is a waiver of his jeopardy as to both, and, upon a new trial, 
he may be put upon trial upon the whole indictment. Benton's Case, 91 
Va. 783. But where there are several counts, a verdict of guilty on one, 
saying nothing as to the others, operates as an acquittal upon those counts 
of which the verdict takes no notice, and on a new trial, this advantage is 
not waived, whether the verdict be set aside because it is defective or be 
cause it is contrary to the evidence. Stuart's Case, 28 Gratt. 950; Lith- 
gow's Case, 2 Va. Cas. 297; Page's Case, 9 Leigh 683; Canada's Case, 22 
Gratt. 899; Page's Case, 26 Gratt. 943; Kirk's Case, 9 Leigh 627; Rich- 
ard's Case, 81 Va. 110; Brigg's Case, 82 Va. 554. 

A verdict ascertaining a shorter term of imprisonment than the law 
prescribes will be reversed by the appellate court ; but the prisoner will 
not be discharged, but will be remanded for another trial. Jones' Case, 20 
Gratt. 848; Nemo's Case, 2 Gratt. 558; Gibson's Case, 2 Va. Cas. Ill; 
Smith Case, 2 Va. Cas. 327; Percival's Case, 4 Leigh 686; Mill's Case, 1 
Leigh 751; Hat ton's Case, 3 Gratt. 623; Marshall's Case, 5 Gratt. 663, 693; 
Scott's Case, 5 Gratt. 697. 
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A verdict set aside for variance is no bar to a second indictment for the 
same offence. Adcock's Case, 8 Gratt. 663; Burress Case, 27 Gratt. 934; 
Robinson's Case, 32 Gratt. 866; sec. 3894 of the Code. Nor will a nolle 
prosequi before trial support a plea of autrefois acquit. Lindsay's Case, 
2 Va. Cas. 345; Wortham's Case, 5 Rand. 669; MeCann's Case, 14 Gratt. 
570; Archer's Case, 10 Gratt. 627; Randall's Case, 24 Gratt. 644; 
Ward v. ReasOr, 98 Va. 399; nor will the quashing of an indictment for 
defective replication to a plea in abatement. Souther's Case, 7 Gratt. 673. 
The removal of an indictment from the county to a corporation court in- 
validates that indictment, but is no bar to a new indictment. Marshall's 
Case, 20 Gratt. 845. Nor, under the old system of courts, was an acquittal 
in an examining court a bar to an indictment in a superior court, except 
when the record showed that the discharge was upon an examination of the 
facts charged. MeCann's Case, 14 Gratt. 570 ; Lindsay's Case, 2 Va. Cas. 345 ; 
Wortham's Case, 5 Rand. 669; Myer's Case, 1 Va. Cas. 188; Sorrell's Case, 
1 Va. Cas. 253; Bailey's Case, 1 Va. Cas. 258. Nor is an examination be- 
fore a justice a bar to further prosecution. Wolverton's Case, 75 Va. 909 ; 
Ward v. Reasor, 98 Va. 399; nor the order of a court without jurisdiction 
dismissing the case. Dulin v. Lillard, 91 Va. 718. 

The plea, if good in substance, though informal, will be sustained though 
demurred to. Day's Case, 23 Gratt. 915. To operate as a bar, the plea 
must show by record the identical offence with which the prisoner is charg- 
ed. Somerville's Case, 1 Va. Cas. 164; Page's Case, 27 Gratt. 954; Day's 
Case, 23 Gratt. 915; Vaughan's Case, 2 Va. Cas. 273; Mortimer's Case, 2 
Va. Cas. 325; Smith's Case, 7 Gratt. 593; Quann's Case, 2 Va. Cas. 89. The 
plea must also aver that the defendant is the identical person who- was 
prosecuted once before for the identical offence. Justice's Case, 81 Va. 
218; and the acquittal of the defendant's associate cannot be pleaded as a 
bar. Williams' Case, 85 Va. 607. 

The first court must have had jurisdiction (Day's Case, 23 Gratt. 915) ; 
and a pretended judgment of a court in fraud of the jurisdiction of another 
court cannot bar prosecution before the proper court. Jackson's Case, 2 
Va. Cas. 50; Dulin v. Lillard, 91 Va. 718, 722. But see Jones v. Morris, 
97 Va. 43. 

It must appear from the record of the first case or be averred in the plea 
and proved that the acquittal was on the merits. Burress' Case, 27 Gratt. 
934. 

A plea of autrefois acquit which does not set forth the court, nor the 
time nor other circumstances of the trial, nor vouch the record, nor show 
it, if of another court, should be rejected on motion. The commonwealth's 
attorney ought not to be required, either to plead, or to demur to it. 
Wortham's Case, 5 Rand. 669. 

The replication to the plea is that there is no such record. Page's Case, 
27 Gratt. 954; and when the plea is found against the defendant, he will 
be put to plead again to the indictment, and the trial will proceed as if no 
previous proceedings had passed. Jackson's Case, 2 Va. Cas. 501. 

An acquittal is not vitiated by errors not objected to by the prisoner. 
Jones v. Morris, 97 Va. 43. 
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The discharge of the jury when they fail to agree does not entitle the 
defendant to be discharged from further prosecution. Wright's Case, 75 
Va. 915; Dye's Case, 7 Gratt. 662; Jones' Case, 86 Va. 742. See, also, sec. 
4026 of the Code. 

Quaeee. — Is see. 3893 in conflict with sec. 4052? See 6 Va. Law Reg. 
243. 

On the subject of autrefois acquit, see note Page's Case, 26 Gratt. 951, 
Va. Rep. Anno. C. B. G. 



